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The prosecution respectfully requests the Court deny the defense's request that the 
prosecution account for the steps that it has taken in fulfilling its Brad y obligations for the 
reasons provided in the Prosecution Response to Defense Motion to Compel Discovery #2. The 
prosecution responds to the Supplement to Defense Motion to Compel Discovery #2 (hereinafter 
the "Supplement") as follows. 



The prosecution agrees with, disputes, and supplements those facts alleged in the 
Supplement as follows. 

On 29 May 2012, the Court ordered the prosecution to have a Department of State 
witness with knowledge of damage assessments available to testify for the 6-8 June 2012 Article 
39(a) session. The Court stated that the witness need not be Ambassador Kennedy. 

On 29 May 2012, the prosecution requested that the Court clarify what type of 
information the Court intended to elicit from the DoS witness and whether the inquiry would 
focus specifically on the DoS. The Court responded that the purpose of the DoS witness is to 
address the question by the defense, specifically whether the draft damage assessment is the last 
damage assessment by the DoS. 

The prosecution agrees with paragraph 1 of the Supplement that, on 30 May 2012, the 
prosecution requested a telephonic Rule for Courts-Martial (RCM) 802 conference to clarify, 
inter alia, the scope of the DoS witness' testimony. 

The prosecution agrees with paragraph 2 of the Supplement insofar as the defense stated 
it would ask the DoS witness a series of questions about the existence of the Chiefs of Mission 
review, WikiLeaks Working Group, Mitigation Team, and DoS reporting to Congress, and 
whether such records are part of the most recent DoS damage assessment. The defense stated 
that its questions would elicit a "yes" or "no" response. 1 The prosecution offered to stipulate to 
the existence of the Chiefs of Mission review, WikiLeaks Working Group, Mitigation Team, and 
DoS reporting to Congress, as referenced in Under Secretary for Management Patrick Kennedy's 
testimony on 10 March 201 1 . The defense declined. 



1 The Supplement itself confirms the defense's ultimate objective in questioning the DoS witness where the defense 
proffers that it will ask the witness "in what form" any documents are in; namely, to later formulate discovery 
requests. See Supplement, at 2. 
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The defense also stated that it would ask the DoS witness whether, and when, the 
prosecution contacted the DoS to conduct its review of any relevant records. The Court stated 
that the witness would not be required to testify to whether and when the prosecution contacted 
the DoS. 

The prosecution opposed the scope of the defense's proffered examination of the DoS 
witness as being a fishing expedition to undercover intra- and inter-agency workings to develop 
fiiture discovery requests. 

The prosecution disputes paragraphs 3-4 of the Supplement. The prosecution has never 
denied, or questioned, the existence of the Chiefs of Mission review, WikiLeaks Working Group, 
Mitigation Team, and DoS reporting to Congress. In fact, until recently, the defense had not 
requested any information from, yet alone reference, the Chiefs of Mission, WikiLeaks Working 
Group, Mitigation Team, or the DoS reporting to Congress. Neither the pre-referral discovery 
requests nor the Defense Motion to Compel Discovery makes such a request. 

On 10 May 2012, the defense requested "any documents related to" the Chiefs of 
Mission, WikiLeaks Working Group, Mitigation Team, or the DoS reporting to Congress in 
discovery under RCM 701(a)(2) or, in the alternative, in production under RCM 703. See 
Defense Motion to Compel Discovery #2 (hereinafter "Discovery #2"). On 24 May 2012, the 
prosecution requested that the Court deny the discovery under RCM 701(a)(2) or production 
under RCM 703 of any such documents "for failure to provide specificity or an adequate basis 
for its request." Prosecution Response to Discovery #2. The prosecution reasons that requesting 
"any documents" is not a specific request and that the defense is required to articulate why 
requested information is discoverable or subject to production under RCM 701(a)(2) or RCM 
703. 

The prosecution disputes paragraph 5 of the Supplement. Again, the prosecution 
consistently has denied discovery under RCM 701(a)(2) or production under RCM 703 of "any 
documents related to" the Chiefs of Mission, WikiLeaks Working Group, Mitigation Team, or 
the DoS reporting to Congress "for failure to provide specificity or an adequate basis for its 
request." Id The prosecution has never stated that the defense is not entitled to any information 
discoverable under RCM 701(a)(6), and has consistently stated that the prosecution intends to 
review all documents for Brady and RCM 701(a)(6) material that is provided by the DoS that are 
responsive. See Prosecution Response to Discovery #2; see also AE XLIX, at 2. 

The prosecution disputes paragraph 6 of the Supplement insofar as the defense stated that 
it made discovery requests for the Chiefs of Mission, WikiLeaks Working Group, Mitigation 
Team, or the DoS reporting to Congress in 201 1 and that the prosecution prioritized its duty to 
search for Brady and RCM 701 (a)(6) material under Williams . First, the defense had not 



~ The defense stated that it made a request for these materials in 201 1 . Until 10 May 2012, the defense made no 
request. The prosecution assumes the defense believes its blanket requests for all DoS files included these materials. 
The prosecution has repeatedly stated its position that the requests are not specific to inform a search. See 
discussion infra. 
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requested this information with specificity until three weeks ago. Second, during the conference, 
the prosecution stated that the DoS is currently working to provide all responsive files, including 
any information from the groups listed above, to the prosecution for its review for Brady or 
RCM 701(a)(6) material. The DoS chose to prioritize the production of the damage assessment; 
however they continued to work on accumulating the documents from throughout the DoS and 
their many different systems. 

The prosecution disputes paragraph 7 of the Supplement insofar as the Court ordered the 
prosecution to put together a list of all the evidence (both documentary and testimonial) that it 
intends to introduce in aggravation." Supplement, at 2. The Court did not order the prosecution 
to list each specific piece of evidence it intends to use in aggravation, but instead ordered the 
prosecution to provide a list of what type of evidence it intends to use in aggravation solely to 
assist the Court in conducting its Military Rule of Evidence (MRE) 505 review to make 
discovery determinations. The Court clarified that the prosecution may present an unclassified 
version of such evidence; again, sufficient for the Court to conduct its MRE 505 review to make 
discovery determinations. The Court did not order the prosecution to specifically identify each 
piece of aggravating evidence it intends to use. The prosecution also specifically acknowledged 
that it will not use certain aggravation evidence, although it might exist during its presentencing 
case. 

The parties agree that the FBI and DSS participated in a joint investigation with CID of 
the accused. The parties agree that DoS, DoJ, Government Agency, and ODNI are entities 
closely aligned with the prosecution, for purposes of Williams . See Government Response to 
Discovery #2, at 2. 

The parties agree that FBI, DSS, DoS, DoJ, Government Agency, ODNI, and ONCIX are 
not military organizations or entities. See id. , at 2. 

LEGAL AUTHORITY AND ARGUMENT 

The prosecution shall, inter alia, search for Brady and RCM 701(a)(6) material, disclose 
Brad y and RCM 701(a)(6) material, and permit the defense to inspect materials within the 
possession, custody, or control of military authorities under RCM 701(a)(2). The prosecution 
requests the Court deny the defense's request for the prosecution to account for the steps it has 
taken in fulfilling its discovery obligations and deny the defense's discovery requests. 

I: DUTY TO SEARCH FOR BRADY AND RCM 701(a)(6) MATERIAL 

The prosecution shall search the following: (1) its own files; (2) the files of law 
enforcement authorities that have participated in the investigation of the subject matter of the 
charged offenses; (3) the investigative files in a related case maintained by an entity closely 
aligned with the prosecution; and (4) other files, as designated in a defense discovery request, 
that involved a specified type of information within a specified entity. See United States v. 
Williams, 50 M.J. 436,441 (C.A.A.F. 1999). 3 



J The prosecution also bears an obligation to search for Brady and RCM 701 (a)(6) material under its own ethical 
rules. The prosecution has produced twenty-seven damage assessments, pursuant to its ethical obligation and absent 
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A. The Prosecution's Own Files 



The prosecution has searched its own files and disclosed any Brady and RCM 701(a)(6) 
material contained therein. The defense argues that the prosecution's own files include the 
Headquarters, Department of Army (HQDA) records. The HQDA records at issue are those that 
the prosecution retrieved pursuant to its independent ethical obligations, and not a defense 
request. The prosecution is searching those records for Brad y and RCM 701(a)(6) material. 

B. Law Enforcement Files 

Here, the parties agree that CID, FBI, and DSS are law enforcement authorities that have 
participated in the investigation of the subject matter of the charged offenses. Thus, the 
prosecution shall search the CID, FBI, and DSS files for Brady and RCM 701(a)(6) material. 
The prosecution has produced the entire CID and DSS files relating to the accused. See 
Prosecution Response to Defense Motion to Compel Discovery #2, at 2, 15. The prosecution has 
produced, at a minimum, all Brad y and RCM 701(a)(6) material from the FBI law enforcement 
file relating to the accused. 

The prosecution further requested that the FBI search its entire records for information 
relating to any damage resulting from the charged offenses. The prosecution discovered that the 
FBI conducted an impact statement, outside of the FBI law enforcement file, for which the 
prosecution intends to file an ex parte motion under MRE 505(g)(2). 4 

C. Closely Aligned Entities 

Here, the parties agree that DoJ, 5 Government Agency, DoS, ODNI, DIA, DISA, 
CENTCOM, and SOUTHCOM are entities closely aligned with the prosecution under Williams . 
Thus, the prosecution shall search the DoJ, Government Agency, DoS, ODNI, DIA, DISA, 
CENTCOM, and SOUTHCOM files for Brady and RCM 701(a)(6) material, and the prosecution 
recognizes that some of these organizations also fall within the DoD and could be subject to 
discovery requests under RCM 701 (a)(2) (discussed below). The prosecution has produced, or 
disclosed to the Court all forensic results or investigative files, and damage assessments by DoJ 
and Government Agency that are discoverable under Brady and RCM 701(a)(6). The 



a defense request or originating from a closely aligned organization under Williams . The prosecution is 
coordinating to search the President's Intelligence Advisory Board for Brady and RCM 70 1 (a)(6) material under its 
ethical obligation, based on having an independent good faith basis that Brady and RCM 701(a)(6) material might 
exist. 

4 The prosecution has intended to address this matter during the discussion of the case calendar at the upcoming 
RCM 802 conference. Once the prosecution receives approval to disclose classified or unclassified information, the 
prosecution intends to produce any Brady or RCM 701(a)(6) material to the defense as soon as possible', however, 
the current case calendar outlines MRE 505 proceedings to take place at a future date. 

5 The prosecution has defined DoJ as Main Justice and the United States Attorney's Offices, and not its subordinate 
organizations, to include the FBI. See AE XLIX at 5. 
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prosecution continues to search ODNI, DIA, DISA, CENTCOM, and SOUTHCOM files for 
Brady and RCM 701(a)(6) material. 



The DoS is "the lead U.S. foreign affairs agency within the Executive Branch and 
the lead institution for the conduct of American diplomacy." See Enclosure at 6. The DoS 
"operates more than 270 embassies, consulates, and other posts worldwide staffed by Locally 
Employed (LE) Staff and more than 13,500 Foreign Service officers[]" and over 10,500 civil 
service corps employees, and a total of 29,832 full-time permanent employees. See Id at 6-7. 
As such, conducting its Williams search of DoS files for Brady and RCM 701(a)(6) material is a 
challenging, time-consuming task. The prosecution has produced all DoS forensic results and 
investigative files that are discoverable under Brady and RCM 701(a)(6). Further, as of 1 8 May 
2012, the DoS damage assessment has been available for defense counsel to inspect pursuant to 
the prosecution's filing. The prosecution continues to work with the DoS to search the DoS 
records for Brady and RCM 701(a)(6) material, to include information relating to the Chiefs of 
Mission review, WikiLeaks Working Group, Mitigation Team, and the DoS reporting to 
Congress. 

The prosecution is not closely aligned under Williams with ONCIX, a subordinate 
organization to ODNI, because the prosecution does not share a working relationship with 
ONCIX. See AE XLIX at 4-5. The prosecution has not been given access to review all ONCIX 
records. The prosecution is actively seeking authority to review such records for Brad y and 
RCM 701(a)(6) material. 

D. Defense Requests 

On 10 May 2012, the defense made a specific request from a specific entity under 
Williams for records from the Chiefs of Mission, WikiLeaks Working Group, Mitigation Team, 
and the DoS reporting to Congress. The prosecution agrees with the defense that the prosecution 
already bore this obligation (i.e., files of closely aligned entities under Williams ). However, as 
stated above the process is challenging and time-consuming and the prosecution continues to 
work with the DoS to search DoS records for Brady and RCM 701(a)(6) material, including 
records relating to the groups listed by the defense. 6 The ongoing search for Brad y and RCM 
701(a)(6) material at the DoS does not reflect upon the "diligence" of the prosecution, but instead 
upon the gravity of the charged offenses and the widespread United States Government response, 
including the response within entire Departments of the Executive Branch. See AE XII, at 1 . 

The prosecution continues its position that the defense has not provided an adequate basis 
or additional information to support its request for the results of any investigation or review 
relating to the Interagency Committee Review or the House of Representatives Oversight 
Committee. The defense has not provided a sufficient request for why Brad y material 
(information that is favorable to the accused and material to either guilt or punishment) exists in 
these alleged records. These requests do not constitute specific requests under Williams . 



6 The prosecution maintains that the defense has not provided an adequate basis for the discovery or production of 
such records, outside any Brady or RCM 701(a)(6) material. 
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II 



DUTY TO DISCLOSE BRADY AND RCM 701(a)(6) MATERIAL 



The prosecution shall, and will, disclose Brady and RCM 701(a)(6) material even in the 
absence of a defense request. The prosecution has already produced Brady and RCM 701(a)(6) 
material, to include twenty-seven separate damage assessments. For any remaining Brady and 
RCM 701(a)(6) material which has been discovered, the prosecution is diligently working for the 
approval to disclose that information to the defense or, should the prosecution seek limited 
disclosure, file an ex parte motion under MRE 505(g)(2). 

The defense continuously speculates that the prosecution is withholding Brady 
information because the prosecution has not produced large amounts of Brady information. This 
speculation is based on a faulty premise-that extensive Brady information exists. The defense 
fails to contemplate that Brad y information is simply lacking. To date, the prosecution has not 
discovered any exculpatory information. The prosecution has identified some mitigation 
evidence and possible Giglio material, and has produced or is seeking approval to produce that 
material. 

Ill: DUTY TO PERMIT THE INSPECTION OF MATERIALS UNDER RCM 
701(a)(2). 

The parties agree that CID, DIA, DISA, CENTCOM, and SOUTHCOM are military 
organizations or entities. The parties agree that the FBI, DSS, DoS, DoJ, Government Agency, 
ODNI, and ONCIX are not military organizations or entities. See id., Government Response to 
Defense Motion to Compel Discovery #2, at 2. The FBI, DSS, DoS, DoJ, Government Agency, 
ODNI, and ONCIX records are not within the possession, custody, or control of military 
authorities. See id. at 8-14. Accordingly, any FBI, DSS, DoS, DoJ, Government Agency, 
ODNI, or ONCIX records are discoverable under Brady and RCM 701(a)(6) (as described 
above), but not under RCM 701(a)(2). 7 Since prior to referral, the prosecution has consistently 
informed the defense that they have not provided an adequate legal basis for discovery of the 
FBI, DSS, DoS, DoJ, Government Agency, ODNI, or ONCIX records, because they are 
requesting the material under RCM 701(a)(2), yet the defense still continually submits requests 
under RCM 701(a)(2). 

IV: THE GRAVITY OF THE CHARGED OFFENSES, THE WIDESPREAD 
UNITED STATES GOVERNMENT RESPONSE, AND THE ACCUSED'S 
DUE PROCESS RIGHTS LEAD TO A CHALLENGING DISCOVERY 
PROCESS TO ENSURE THE ACCUSED RECEIVES A FAIR TRIAL. 

The purpose of this Response is to simplify the discovery process in light of the gravity 
of the charged offenses and the necessary widespread United States Government response. 
Above all, the prosecution's obligation under Williams is an arduous task, though manageable, 
for two reasons: first, many of the records the prosecution has or will search are classified, which 
requires the prosecution to gain approval to review and, if necessary, disclose those files to the 
defense; second, the entities under Williams are numerous and include some of the largest 
federal agencies or Departments in the United States Government (e.g., DoS, ODNI, FBI, DoJ, 

7 Any records may also be discoverable under RCM 914 and other evidentiary rules. 
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DIA). This complicates the gathering of, and prolongs the review of, such files. These 
complications exist largely because of the gravity of the charged offenses - the quantity of 
information, substance of the information, and the national security concerns inherent in the 
compromised information. 

CONCLUSION 

The prosecution respectfully requests the Court deny the defense's request that the 
prosecution account for the steps that it has taken in fulfilling its Brady obligations for the 
reasons provided in the Prosecution Response to Defense Motion to Compel Discovery #2. 




ASHDEN FEIN 
MAJ, JA 
Trial Counsel 

Enclosure 

United States Department of State Fiscal Year 201 1 Agency Financial Report 

I certify that I served or caused to be served a true copy of the above on Mr. David Coombs, 
Civilian Defense Counsel via electronic mail, on 3 1 May 2012. 




ASHDEN FEIN 
MAJ, JA 
Trial Counsel 
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